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Arising out of Order-in-Original: 44/Ref/08-09, Date: 15-12-2008 Issued by: Assistant
Commissioner,CGST, Div:Kalol, Gandhinagar Commissionerate, Ahmedabad.

Name & Address of the Appellant & Respondent
M/s. DeepKiran Foods Pvt Ltd
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision applio‘ation, as.
the one may be against such order, to the appropriate authority in the foIIowmg way ;

RT ARPR BT GASEI0T ST

Revision application to Government of india :
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Al &R BT SU—ERT & FoH WRPH @ A JAVETT MIGT R Afa, YRY WRPRR,
faT Hrer, o favmy,  @hell wRTe, Siiew €19 wae, e 919, =% faoell @ 110001 @Y
Y ST ARY |

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub- sectlon (1) of Section-35 ibid :
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= (i) In case of any loss of goods where the loss occur in transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty of excise on goods exported to any country or terrltory out)sld:é‘
India of on excisable material used in the manufacture of the goods which : are exporfed to anv’
country or territory outside India. 5 S
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. ,
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. : .
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The above application shall be made in duplicate in Form No. EA-8 as specified under

Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. it should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. : v
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The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac,
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax 'Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanigd agajnst
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/, 4rid-Rs. 10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 La ,ah‘cl,°a60ve‘5‘0';l:§,<’x

respectively in the form of crossed bank draft in favour of Asstt. Registar géffg‘{(’brénch’ ofj’l‘;uygfu
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nominate public sector bank of the place Where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated -
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each!
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One copy of application or O.L.O. as the case may be, and the order of the adjournment
-authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, _ ' '

Under Central Excise and Service Tax, “Duty demanded” shall include:

() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and .appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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(6)()) In view of above, an appeal against this order shall lie before'the Tribunla’l on
payment of 10% of the duty demanded where duty or duty and penalty.are in disputgf /ér
penalty, where penalty alone is in dispute.” \\ ‘“/’
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- F.NO.V2/23 to 26/GNR/2018-19.

- F.NO.V2/28 to 40/GNR/2018-19 +

F.NO.V2/4 to 6/RA/GNR/18-19

ORDER-IN-APPEAL

This order arises out of following 17 appeals filed by M/s. Deepkiran

Foods Pvt. Ltd., 228/2, Dantali Industrial Estate, Village-Dantali, Taluka-Kalol,
Distt. Gandhinagar, a 100% EOU (in short ‘appellant’) against Order-in-Original
Nos.(in short ‘impugned orders’) passed by the then Deputy/Asstt.

Commissioner,

Central Excise,

Division Kalol,

Ahmedabad-Il]

(in short

‘adjudicating authority’). Since the issue involved in all these appea'ls is common,

| take up for disposal by a common order.

S.No. | O..O.No./date. Period involved Disputed New Appeal No.
amount.(Rs.) | (Old Appeal No.)
1 44/Refl2008-09/ July-06 to Sept-06 4,23,734/- | V2/23/GNR/18-19
dtd.15.12.2008 ( 12/AHD-11/2009)
2 45/Ref/2008-09/ Oct-06 to Dec-06 17,28,107/- | V2/25/GNR/18-19
dtd. 15.12.2008 (13/AHD-I11/2009)
3 46/Reff2008-09/ Apr-06 to June-06 2,93,725/- | V2/30/GNR/18-19
dtd.15.12.2008 (14/AHD-11/2009)
4 47/Ref/2008-09/ Jan-06 to Mar-06 3,340/- | V2/29/GNR/18-19
dtd.15.12.2008 (15/AHD-11/2009)
5 49/R/2008 / | March-2007 22,43,472/- | V2/26/GNR/18-19
Dtd.22.12.2008 ' (16/AHD-I11/2009)
6 51/R/2008/ Feb-2007 1,28,434/- | V2/28/GNR/18-19
Dtd.22.12.2008 (17/AHD-11/2009)
7 52/R/2008/ Jan-2007 12,58,146/- | V2/24/GNR/18-19
Dtd.22.12.2008 (18/AHD-!11/2008)
8 4/Refund/2009-10/ June-2008 5,90,447/- | V2/36/GNR/18-19
dtd.22.04.2009 ' (167/AHD-11/2009)
9 5/Refund/2009-10/ July-2008 2,08,796/- | V2/35/GNR/18-19
did.22.04.2009 ' (168/AHD-I11/2009)
10 6/Refund/2009-10/ Aug-2008 1,41,937/- | V2/34/GNR/18-19
| dtd.22.04.2009 ‘ (169/AHD-111/2009)
11 | 9/Refund/2009-10/ Nov-2008 67,809/- | V2/37/GNR/18-19
dtd.20.05.2009 (194/AHD-111/2009)
12 10/Refund/2009-10/ Oct-2008 1,09,163/- | V2/35/GNR/18-19
dtd.20.05.2009 (195/AHD-I11/2009)
13 15/R/2009-10/ Jan-2008, 4,69,202/- | V2/32/GNR/18-19
dtd.09.07.2009 (264/AHD-I11/2009)
14 14/R/2008-10/ Sept-2008 20,84,410/- | V2/33/GNR/18-19
dtd.09.07.2009 (269/AHD-111/2009)
15 19/Reff2009-10/ March-2009 2,04,110/- | V2/39/GNR/18-19
dtd.02.09.2009 (325/AHD-I11/2009)
16 20/Ref/2009-10/ Feb-2009 92,340/- | V2/40/GNR/18-19
dtd.02.09.2009 (326/AHD-111/2009)
17 07/Ref/2010-11/ Dec-2009 1,65,022/- | V2/31/GNR/18-19
dtd.25.05.2010 (75/AHD-{11/2010)

Another following three appeals have also been filed by the then

Assistant Commissioner, Central Excise, D’ivision Kalol, Ahmedabad-III [in

short ‘department’] against the following Order-In-Original Nos. in terms of

Review Orders

Ahmedabad-III against the appellant.

passed by the then Commissioner, Central Excise,

Sr. | Order-In-Original | Review Order No. & | Name of | Grounds of appeal
No | No.& Date Date. respondent
1 22/Ref/2009-10 | IV/18-253/R/ 2009- | M/s. Deepkiran | Refund sanctioned to
dtd 02.12.2009 RA dtd.10.03.2010 | Foods Pwt. Ltd,.] the respondent  for
Dantali. g ,Q,gr\l{’at credit availed on
L~ CHAIPort/Shipping

L
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transportation) etc.

definition of

"Credit Rules, 2004 .

2 23/Ref/2009-10 iV/18-254/R/ 2009-RA | -do- ~do-
dtd:02.12.2009 dtd.11.03.2010 :

3 24/Ref/2009-10 IV/18-255/R/ 2009-RA | -do- -do-
dtd.02.12.2009 dtd.11.03.2010

2. . Briefly stated that the appellant filed refund claims under Rule 5 of the

Cenvat Credit Rules, 2004 for accumulated unutilized Cenvat credit of service tax
paid on CHA/F&F/C&F/Outward Freight/GTA Outward Transportation/Air Ticket
Travel/Vehicle Labour/ AC Installation/insurance for staff bus/ Telephone/

Manpower services etc. availed. The adjudicating authority vide impugned orders

reje'cted the refund claims for these services being not ‘input service’ as defined
in Rule 2(l) of the Cenvat Credit Rules, 2004.

3.

Aggrleved with the impugned orders, the appellant filed the present

appeals wherein, inter alia, stated that:

>

The only ground for not sanctioning the refund claim, as per Rule 5 of the
Cenvat Credit Rules, 2004, is when the manufacturer or provider of output
service avails drawback or claims rebate of duty or service tax. They had
neither claimed drawback nor rebate of inputs.

The adjudicating authority has erred in holding that the input services such
as CHA, Air Travel Charges, Outward Freight etc. are beyond the scope of
input services specified in Rule 2(1) of the Cenvat Credit Rules, 2004.

The services availed by them are related to export of their finished goods.
All these services are essential for business and hence it is covered under
the definition of ‘input service' under Rule 2(l)ibid.

In the budget 2008-09, in clause (l) vide Notifn. No.10/2008-CE(NT) dated
01.03.2008 the words “clearance of final products from the place of
removal” substituted with the words “clearance of final products upto the
place of removal” This amendment clearly shows the Govt. intention that
outward transportation falls within the ambit of “input service”.

The “place of removal” has been defined under Section 4(3)(c) of the
Central Excise Act, 1944. For export of goods, the place of actual removal

- of the goods is airport/seaport. Their responsibility ceases only when the

goods are loaded in the vessel. As such, whatever services availed by
them, including the transport service, automatically becomes their input
services because all these services are actually used for the business
activity and rely upon the clarification issued by the Board vide Circular
No.97/8/2007-ST dated 23.08.2007. |

Since they being 100% EQU and entire production is exported and their
price is FOB destination, the place of actual removal is the airport/sea port
and entitled for the credit of service tax paid /vmput sel ices availed in
removing the goods upto the place of remov7 L S
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> As their entire product is exported to all over the world, their directors has
to travel different countries to discuss the business, to set-up exhibition

_etc. and to acquire technology, capital goods, raw materials etc. When he

travels by air, for booking of air ticket, services of air travel agent is
necessary as it is availed in the interest of business.

> The term ‘in relation to’ and ‘directly or indirectly’ make input service
cohprehensive. It is clear that clearing and forwarding is indirectly. used in
export of goods hence it becomes input service to their business and rely
upon OIA No.8 to 15/2009 (Ahd—lll)CE/KCG/Commr(A) dtd.13.01.2009
passed in case of M/s. Finecare Bio Systems.

> As- per para 3 of the Board’s Circular No0.341/15/2007-TRU dated
17.04.2008, 16 services have been notified and the service tax paid on
these services, which are attributable to exports even if they are not used
as input service, shall be refunded to exporter. .

» As regards the Cenvat credit availed on the basis of TR-6 challans, the
issue involved has already been settled in their favour in their own case
vide OIA No.86 to 89/2008(Ahd-II)CE/KCG/Commr(A) dated 04.09.2008.

» The issue involved in the present appeals has already been- settle by the
Larger Bench of the CESTAT, Benglore in case of ABB Ltd. vs. CCE&ST,
Banglore reported in 2009(15) STR-23(Tri.LB).

4.  Personal hearing in the matter was held on 13.06.2018. Shri M.H. Raval,

Consultant, appeared on behalf of the appellant and reiterated the grounds of |

appeal and filed additional written submission. None represented from the

department.

5. | have carefully gone through the appeal memorandum, submissions .

made at the time of personal héaring and evidences available on records. | find
that the main issue to be decided is whether the appellant is entitled to claim
refund of Cenvat credit of service tax paid on the services availed (as stated in

Para 2 supra) or otherwise. Accordingly, | proceed to decide the case on merits.

6. Prima facie, | find that the appellant is a 100% EOU and all the goods
manufactured is exported under bond and have not claimed any rebate of duty
paid on inputs used in the exported goods. There is no domestic sale hence they
are unable to use Cenvat credit availed on inputs and input services. As such
there remained Cenvat credit unutilized and accumulated and filed refund claim
of such accumulated Cenvat credit in terms of Rule 5 of the Cenvat Credit Rules,
2004, This fact is not in dispute. The adjudicating authority rejected the amount
of service tax paid and claimed as refund on the services availed viz. CHA, C&F,
F&F, GTA Outward Transportaﬁon etc. on the ground that said services are not
‘input service’ as defined in Rule 2(]) of the Cenvat Credit Rules, 2004 vide
impugned orders. Hence, aggrieved with the impugned orders, the appellant has
preferred the present appeals. The period covered in the pregﬁ%ﬁ)fggls is from

N

January-2006 to December-2009. : T % N
. ‘ -, v
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7. In this regard, 1'%ind that fhe issue involved is already settled by this
appellate forum in their own case vide OIA No. No.82 to 85/2008(Ahd-
[IHCE/KCG/Commr(A) dated 04.09.2008. This OIA was challenged by the
department before the CESTAT, Ahmedabad. The CESTAT vide Order No.
A/1493-1508/WZB/AHD/2011 dated 18.08.2011rejected the departmental
appeals on the basis of Larger Bench decision of the Tribunal in the case of ABB
Ltd. Vs. CCE & ST, Banglore [2009(15) STR-23(Tri.LB). In the appeal before the
High Court of Karnataka, the Hon’ble High Court of Karnataka upheld the
decision of the Larger Bench of the Tribunal. As against this order of the High
Court of Karnataka, the department filed Civil Application No.11402/2016 against
ABB Ltd. before the Hon'ble Supreme Court of India. Similarly, the department
had also filed Civil Application No. 11877-11884/2016 against the appellani
which were tagged with Civil Appeal No.11710/2016.filed by CCE, Belgaum Vs.
M/s. Vasavadatta Cements Ltd. The Hon’ble Supreme Court of India vide
judgement dated 18.01.2018 [ reported in 2018(11) GSTL-3 (SC)] on the subject
matter has categorically discussed the words and phrase “from the place of
removal” as it stood in the definition of ‘input service’ in Rule 2(I) ibid prior to

amendment w.e.f. 01.04.2008 and held as under:

“Cenvat credit - Input services - GTA services - Outward
Transportation of manufactured product - Place of removal -
Definition of input services as it existed prior to amendment in 2008,
included term “from place of removal” - Certainly it has to be upto a
certain point - Thus GTA services used for outward transportation of
goods from place of removal, i.e., factory gate up to first point of
delivery viz. a Depot or a Customer’s premises covered under input
services - However, post 1-4-2008 amendment, said term having
been substituted by term “uptb the place of removal”, credit beyond
such place not admissible - There being no error in concurrent
orders of CESTAT Larger Bench and High Court, impugned order
sustainable - Rule 2(l) of Cenvat Credit Rules, 2004. [paras 5, 6, 7, 8]”

Department’s appeal dismissed/Assessee’s appeal allowed

Following the ratio of this judgment of the Hon’ble Supreme Court of India,
| hold that the appellant is el'igible for availing Cenvat credit of service tax paid on
the services mentioned in Para 2 supra and accordingly allow the appeals filed
by the appellant Wlth consequential relief for the period covered prior to
01.04.2008.

8. As regards the period covered post 01.04.2008 and upto December-2009,
| find that the appellant is a 100% EOU and have exported all its goods
manufactured and there is no domestic sale. The appellant pas stated*that their
price is FOB destination. This fact is not in dispute by eﬁ?er s;de I flnd fhat the
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“place of removal” has been defined under Section 4(3)(c) of the Centra] Excise
Act, 1944. For export of goods, the place of actual removal of the goods is-
airport/seaport/ICD, as the case may be, as held in series of judgments of the
higher appellate forum. Accordingly, | hold that the appellant is eligible for
availing Cenvat credit of service tax paid on the services mentioned in Para 2
supra and accordingly allow the appeals filed by the appellant with consequential
relief for the period 01.04.2008 to December-2009. |

9. In view of the above discussion in Para 7 and 8, the appeals filed by the

department are rejected.
10, erdieral gR ool B T ordier BT FITCRT TR ad § T S 1

The appeal filed by the appellant stands disposed of in above terms.
W_C

(ST <)
FEATT T SR (3T Ted)
Dt. 2%06.2018

By\\zi\

(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:

(1) M/s. Deepkiran Foods Pvt. Ltd.,
228]2, Dantali Industrial Estate,
Village-Dantali, Taluka-Kalol,
Distt. Gandhinagar.

(2) The Assistant Commissioner, Q
CGST, Division Kalol. ‘

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.

(2)  The Commissioner, CGST, Gandhinagar (RRA Section).
(3)  The Asstt. Commr(System), CGST , Gandhinagar.

(for uploading OIA on website)
(4)  Guard file

| 5" P.A. file.
(6) Individual file.



